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George Hofmann (10005) 
Victor P. Copeland (13511) 
Parsons Kinghorn Harris
A Professional Corporation 
111 East Broadway, 11th Floor 
Salt Lake City, UT 84111 
Telephone: (801) 363-4300 
Facsimile: (801) 363-4378 

Attorneys for George Hofmann, 
Chapter 7 Trustee 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

In re 

RENEWABLE ENERGY DEVELOPMENT 
CORPORATION,

Debtor.

 Bankruptcy No.  11-38145 (WTT) 

 Chapter 7 

TRUSTEE’S SECOND MOTION FOR ORDER (A) AUTHORIZING T HE 
SALE OF THE DEBTOR’S BLUE MOUNTAIN WIND ASSETS FREE  AND 

CLEAR OF LIENS, CLAIMS, ENCUMBRANCES, AND INTERESTS , AND (B) 
AUTHORIZING ASSUMPTION AND ASSIGNMENT OF 

EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

Pursuant to Bankruptcy Code §§ 105, 363, and 365 and Bankruptcy Rules 2002, 

6004, and 6006, George Hofmann, in his capacity as Chapter 7 Trustee (the “Trustee”) of 

the bankruptcy estate of Renewable Energy Development Corporation (the “Debtor”), 

through his counsel, hereby moves this Court for an order (a) authorizing the sale of the 

Debtor’s Blue Mountain Wind Assets (defined below) free and clear of liens, claims, 

encumbrances and interests, and (b) authorizing the assumption and assignment of 

executory contracts and unexpired leases (the “Motion”).  In support of this Motion, the 

Trustee respectfully represents as follows: 
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JURISDICTION AND GENERAL BACKGROUND 

1. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 

and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2).  Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

2. The Debtor commenced this case under Chapter 7 of the Bankruptcy Code 

by filing a voluntary petition on December 30, 2011.

3. On December 30, 2011, the Trustee was appointed as the interim Chapter 

7 Trustee of the Debtor’s estate.

4. Since his appointment, the Trustee has performed his duties as required by 

Bankruptcy Code § 704.  The Trustee has commenced an investigation of the financial 

affairs of the Debtor, and the acts, conduct, assets, liabilities and financial condition of the 

Debtor, and other matters relevant to the administration of the Debtor’s estate.  This 

investigation is ongoing.

5. The Debtor was in the business of developing solar and wind energy.  

Generally, the Debtor’s business model was to negotiate packages of contract and 

leasehold rights to develop solar and wind energy projects and hire contractors to 

implement the project.

A. The SPG Sale Order 

6. On January 30, 2012, the Court entered its Order (A) Authorizing the Sale 

of the Debtor's Assets Free and Clear of Liens, Claims, Encumbrances, and Interests, (B) 

Waiving the 14 Day Stay Otherwise Applicable under Bankruptcy Rules 6004 and 6006, 

and (C) Authorizing Assumption and Assignment of Executory Contracts and Unexpired 

Leases.
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7. Through this Order, the Court authorized the sale of substantially all the 

Debtor’s assets to Sustainable Power Group, LLC (“SPG”) and the assumption of certain 

contracts pursuant to an asset purchase agreement entered into between the Trustee 

and SPG on January 10, 2012 (the “SPG Purchase Agreement”).

B. Excluded Assets, Remaining Executory Contracts a nd Unexpired Leases 

8. The SPG Purchase Agreement, however, expressly defined the Debtor’s 

member or equity interests in Blue Mountain Wind, LLC (“Blue Mountain”) as an 

“Excluded Asset” that SPG did not purchase.  Similarly, the SPG Purchase Agreement 

included only a limited set of “Assumed Contracts,” so that SPG did not assume a 

number of executory contracts and unexpired leases.

9. Thus, after the sale to SPG, the Trustee has continued to publicize and 

market the Debtor’s remaining assets, including the unexpired leases and executory 

contracts associated with the Blue Mountain project.  To summarize the Blue Mountain 

Assets, which are defined below, based on the Debtor’s identification of Monticello, Utah 

as a strong location for wind and solar development, the Debtor assembled a collection of 

option agreements for land near Monticello, Utah, in San Juan County.  

10. As a result, the Trustee has received some level of interest from 

prospective purchasers regarding the Blue Mountain Assets.  The Trustee seeks to 

realize the value of the Blue Mountain Assets to the benefit of the Debtor, its estate, and 

its creditors.    

C. The First Sale of the Blue Mountain Assets

 11. On February 29, 2012, the Trustee filed a motion to approve the Blue 

Mountain Assets to Cedar City Wind, LLC (“CCW”).  The proposed sale price was 
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$13,000, but the offer was subject to a competitive auction process and higher and better 

offers.

 12. Darin Huseby submitted a written offer which was higher and better than 

CCW’s offer, triggering an auction process.  At the end of the auction, CCW was the 

highest bidder, with a winning bid of $210,000. 

 13. The Trustee requested approval of the increased offer of CCW at the 

hearing on the sale motion.  No party objected to the sale motion, and the Court 

approved by the sale by Order dated March 22, 2012 [Docket No. 59]. 

 14. Subsequent to the auction, the Trustee discovered that Tony Hall, Ellis-Hall 

Consultants, LLC and/or Summit Wind Power (collectively, the “Third Parties”) acting 

based on information provided to them by the Trustee under the terms and conditions of 

non-disclosure agreements (which included a non-circumvention provision) attempted to 

interfere with the sale of the Blue Mountain Assets.  In particular, the Trustee believes 

that the Third Parties contacted counterparties to certain contracts which were to be 

assumed and assigned to CCW, and convinced those counterparties to repudiate their 

agreements, and enter into new agreements with the Third Parties. 

 15. The events described in paragraph 14 above presented, from CCW’s 

perspective, a very material change in circumstances which justified a refusal to close the 

sale, in particular because CCW believes that the Trustee agreed to transfer the Blue 

Mountain Assets free and clear of liens claims and encumbrances. 

 16. The Trustee disagreed with CCW’s position, and sought to enforce CCW’s 

obligations notwithstanding the circumstances described in paragraph 14 above.  In 
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particular, the Trustee believes that CCW agreed to purchase the Blue Mountain Assets 

as is, where is, and if is. 

 17. Nevertheless, the Trustee and CCW have agreed to resolve their disputes 

concerning their respective obligations under the asset purchase agreement they signed, 

on the terms and conditions described below.

RELIEF REQUESTED 

18. The Trustee requests entry of an Order authorizing the sale of the Blue 

Mountain Assets free and clear of liens, claims, encumbrances, and interests pursuant to 

Bankruptcy Code § 363.

19. Trustee also seeks authority to assume and assign unexpired leases and 

executory contracts connected to the Blue Mountain project to CCW. 

A. Proposal of Cedar City Wind, LLC

20. The Trustee has received a proposal (the “Purchase Agreement”) from 

CCW and its assigns, a copy of which is attached as Exhibit A.  The Purchase 

Agreement includes the First Amendment to Asset Purchase Agreement, which adjusted 

the parties’ obligations based on the circumstances described in paragraph 14 above.  

21. Under the terms of the Purchase Agreement, CCW has offered to purchase 

the Blue Mountain Assets1, which are summarized as follows:

A. Seller’s member or equity interests in Blue Mountain Wind, LLC; 

1 Unless otherwise noted, capitalized terms shall have the meanings as defined in the Purchase 
Agreement.  The term “Blue Mountain Assets” as used in this Motion has the same definition as the term 
“Assets” in the Purchase Agreement.  To the extent there are any inconsistencies between any summary 
description of the Purchase Agreement in this Motion and the terms and conditions of the Purchase 
Agreement, the terms and conditions of the Purchase Agreement control.       
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B. Any and all rights of the Debtor in the following related to the 
Debtor’s development of the Blue Mountain Wind project (the “Project”) in the area of 
Monticello, Utah: (i) permits and permit applications (ii) biological and environmental 
studies and all pertinent data; (iii) engineering, design, geotech, and other technical 
studies and/or work product; (iv) transmission and interconnection facilities application, 
studies and queue position; (v) on-site wind data and met towers; and (vi) all applicable 
consents and governmental approvals relating to the Project obtained or in the process of 
being obtained. 

C. the Assumed Contracts; and 

D. the goodwill in or arising from the Project. 

22. The Purchase Agreement expressly defines as “Excluded Assets” any and 

all assets of the Debtor which were sold to SPG pursuant to this Court’s January 30, 

2012 Sale Order.

23. Under the Purchase Agreement, CCW has offered to purchase the Blue 

Mountain Assets for $105,000 in cash, payable through a deposit in the amount of $3,000 

previously paid by CCW to the Trustee, and an additional $102,000 paid by CCW to the 

Trustee on the Closing Date.

24. Under the terms of the Purchase Agreement, the Blue Mountain Assets will 

be sold to CCW free and clear of all liens, claims, interests and any and all other 

encumbrances of any kind or nature.

B. Assigned Contracts 

25. In connection with the sale of the Blue Mountain Assets, the Trustee seeks 

authority, to the extent necessary, to assume and assign certain unexpired leases and 

executory contracts to the maker of the Successful Bid(s) under Bankruptcy Code § 365.

In particular, under the Purchase Agreement the Trustee seeks authority to assume and 
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assign the Assumed Contracts and an unexpired lease listed in the Other Project Assets 

section of the Purchase Agreement: 

Assumed Contracts (listed in Exhibit B to Purchase Agreement) 

Lessor Date Signed Cure Amount 
Nielson, Garda—Trustee 11/04/2011 $1,000 

Redd, Grayson & Jan 11/18/2011 $1,000 
Schafer, Nila 11/21/2011 $1,000 

SSP, Scott Rasmussen Trustee 11/14/2011 $1,000 

Urry, Lawrence W. & Judith L. 11/21/2011 $1,000 

Wildman, Lester 11/21/2011 $1,000 
Black, Kenneth S. & Amber N. 11/09/2011 $1,000 

Christiansen, Clay D. & Diane E. 11/21/2011 $1,000 

Francom, William Bruce Sr. & Kay 11/16/2011 $1,000 

Francom, Richard D. 11/21/2011 $1,000 
Halls, Gary 10/23/2011 $1,000 

Meyer, Stephen Kenneth & Bonnie G. 11/29/2011 $1,000 

Additonal Unexpired Lease (listed in Exhibit E to Purchase Agreement) 

Lease Description Date Signed Cure Amount 
MET Tower Sublease Agreement 10/28/2010 $0 

APPLICABLE AUTHORITY 

A. Purchase Agreement and Bid Procedures 

26. Bankruptcy Code § 363 provides that the Trustee, “after notice and a 

hearing, may use, sell or lease, other than in the ordinary course of business, property of 

the estate.”  Bankruptcy Code § 363(b).  To approve the use, sale or lease of property 

outside of the ordinary course of business, the Trustee must show four requirements:  “(1) 

that a sound business reason exists for the sale; (2) there has been adequate and 

reasonable notice to interested parties, including full disclosure of the sale terms and the 
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Debtor’s relationship with the buyer; (3) that the sale price is fair and reasonable; and (4) 

that the proposed buyer is proceeding in good faith.”  In re Medical Software Solutions, 286 

B.R. 431 (Bankr. D. Utah 2002); accord Committee of Equity Security Holders v. Lionel 

Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071 (2d Cir. 1983) (identifying the “sound 

business purpose” test); In re Abbotts Dairies of Penn., Inc., 788 F.2d 143, 145-47 (3d Cir. 

1986) (implicitly adopting the articulated business justification test of Lionel, and adding the 

“good faith” requirement).

27. In general, bankruptcy courts often defer to a trustee’s business judgment 

regarding the sale of estate assets, unless such decision is arbitrary and capricious. See 

In re Curlew Valley Assocs., 14 B.R. 506, 511-13 (Bankr. D. Utah 1981).  Courts 

generally will not second-guess a trustee’s business decisions when those decisions 

involve “a business judgment made in good faith, upon a reasonable basis, and within the 

scope of his authority under the Code.”  Curlew Valley, 14 B.R., at 513-14 (footnotes 

omitted).

28. The Trustee has sound business reasons for the proposed sale.  This is a 

Chapter 7 liquidation case, and the Trustee has a duty to “collect and reduce to money 

the property of the estate.”  Bankruptcy Code § 704(a)(1).  The Trustee has concluded 

that a sale of the Blue Mountain Assets is the best means to maximize returns to 

creditors in light of the nature of the Blue Mountain Assets.  The Trustee believes that the 

purchase price proposed by CCW is the highest price he can obtain under the 

circumstances.
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29. As to the second factor, the Trustee submits that this Motion, combined with 

the Trustee’s marketing of the Debtor’s assets, provides ample notice to parties in 

interest of the proposed sale.

30. The Trustee believes that the proposed sale price under the Purchase 

Agreement, and/or the price obtained through the Auction likely will represent fair value 

for the Blue Mountain Assets.

31. Moreover, the Trustee submits that the Purchase Agreement satisfies the 

good faith requirement set out in the Medical Software Solutions case.  See 286 B.R. at 

241 (agreeing that where “the asset sale is to a purported insider, the purchaser has a 

heightened responsibility to show that the sale is proposed in good faith and for value”).  

The Bankruptcy Code does not define “good faith.”  Courts have therefore turned to the 

traditional equitable definition of a “good faith purchaser”—a purchaser who buys in 

“good faith” and for “value.”  Tomkins v. Frey (In re Bel Air Assocs., Ltd.), 706 F.2d 301, 

305 (10th Cir. 1983).  In addition, certain types of misconduct, including “’fraud, collusion 

between the purchaser and other bidders or the trustee, or an attempt to take advantage 

of other bidders,’” will “destroy a buyer’s ‘good faith purchaser’ status.”  Id. (quoting In re 

Rock Indus. Machinery Corp., 573 F.2d 1195, 1197 (7th Cir. 1197).  Although Tomkins 

was a case arising under the Bankruptcy Act, it remains good law in this circuit.  See 

Plotner v. AT&T Corp., 224 F.3d 1161, 1171 (10th Cir. 2000) (citing Tomkins with 

approval).  

32. The identity and affiliations of CCW have been fully disclosed.  See id. at 445-

446 (finding that debtor acted in good faith where the debtor “disclosed all elements of the 
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transaction, including the insider status of the proposed purchaser”).   The Trustee does not 

believe that CCW has any connections with the Debtor, any creditor, or the Trustee.

33. In addition, the Trustee has engaged in extensive good faith negotiations with 

CCW, and submits that CCW also has negotiated in good faith to acquire the Blue Mountain 

Assets.  The Trustee submits that CCW has proceeded in good faith and is offering to 

pay value.  With respect to the “value” requirement, the value of the Blue Mountain 

Assets is difficult to quantify.  Nevertheless, the Debtor listed the total value of its 

ownership interest in Blue Mountain Wind, LLC in its schedules at $5,000, and CCW has 

offered to purchase the Blue Mountain Assets for cash consideration in the amount of 

$105,000.

34. The Trustee does not believe that CCW has engaged in any conduct that 

would preclude this Court from making a “good faith” finding at the hearing to approve 

this proposed sale.  The Court, therefore, should conclude that the Purchase Agreement 

meets each of the four Medical Software Solutions requirements.

B. The Sale Satisfies the Requirements of Bankruptcy  Code § 363(f) for a Sale 
Free and Clear of Liens, Claims, Encumbrances and I nterests 

35. Pursuant to Bankruptcy Code § 363(f), the Trustee may sell property free 

and clear of any lien, claim, or interest in such property, if, among other things:
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 (1) applicable nonbankrutpcy law permits sale of such property free  
   and clear of such interest; 

 (2) such entity consents; 

 (3) such interest is a lien and the price at which such property is sold is 
   greater than the aggregate value of all liens on such property; 

 (4) such interest is in bona fide dispute; or 

 (5) such entity could be compelled, in a legal or equitable proceeding,
   to accept a money satisfaction of such interest. 

36. Because Bankruptcy Code § 363(f) is drafted in the disjunctive, satisfaction 

of any one of the five requirements will be sufficient to permit the sale of the Assets free 

and clear of liens, claims, encumbrances, pledges, mortgages, security interests, 

charges, options, and other interests (collectively, the “Interests”).  The Trustee believes 

that prior to the Sale Order, SPG may have asserted that it held Interests in the Blue 

Mountain Assets.  SPG subsequently acquired AEG’s claim, which is listed on the 

Debtor’s amended Schedule D dated January 5, 2012 as the holder of a secured claim.

37. Pursuant to the Sale Order, however, SPG credit bid the full amount of 

AEG’s claim.  Therefore, the Trustee believes that it is likely that no party will assert an 

Interest in the Blue Mountain Assets. 

38. In any event, holders of Interests can be compelled to accept a money 

satisfaction of such Interests in legal or equitable proceedings in accordance with 

Bankruptcy Code § 363(f)(5).  Such legal or equitable proceedings include proceedings 

to confirm a plan, under which the holder of a lien may be compelled to accept payment 

in satisfaction of its lien pursuant to Bankruptcy Code § 1129(b)(2)(A).
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39. Indeed, Bankruptcy Code § 1129(b)(2)(A) specifically allows a trustee to 

sell property subject to a lien free and clear of such lien, if such lien attaches to the net 

proceeds of the sale, subject to any claims and defenses the trustee may possess with 

respect thereto.  The Trustee proposes that any Interests in the Blue Mountain Assets 

attach to the net proceeds of the sale.  Accordingly, the Blue Mountain Assets may be 

sold free and clear of any Interest pursuant to Bankruptcy Code § 363(f)(5).

40. The Blue Mountain Assets also may be sold free and clear of any Interests 

pursuant to Bankruptcy Code § 363(f)(3).  That section permits a trustee to sell property 

free and clear of liens if “such interest is a lien and the price at which such property is to 

be sold is greater than the aggregate value of all liens on such property.”  (Emphasis 

added).  While the Trustee acknowledges that courts are divided on the interpretation of 

this section, the better view is that “value” means the economic value of the liens on the 

property, rather than the face amount of the debts secured by the property.  See, e.g., In 

re Beker Indus. Corp., 63 B.R. 474, 476 (Bankr. S.D.N.Y. 1986); In re Terrace Gardens 

Park Partnership, 96 B.R. 707, 713 (Bankr. W.D. Tex. 1989); In re Oneida Lake 

Development, Inc., 114 B.R. 352, 357 (Bankr. N.D.N.Y. 1990); In re Equity Management 

Systems, 149 B.R. 120, 123 (Bankr. S.D. Iowa 1993); In re Collins, 180 B.R. 447, 451 

(Bankr. E.D. Va. 1995).

C. The Assumption and Assignment of Executory Contr acts and Unexpired 
Leases Should Be Authorized

41. Bankruptcy Code § 365(f)(2) provides that:

[t]he trustee may assign an executory contract or unexpired lease of the 
debtor only if— 
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 (A) the trustee assumes such contract or lease in accordance 
with the provisions of this section; and 

 (B) adequate assurance of future performance by the assignee of 
such contract or lease is provided, whether or note there has been a default 
in such contract or lease. 

42. Under Bankruptcy Code § 365(a), a trustee, “subject to the court’s approval, 

may assume or reject any executory contract or unexpired lease of the debtor."  11 

U.S.C. § 365(a).  Section 365(b)(1) of the Bankruptcy Code, in turn, codifies the 

requirements for assuming an unexpired lease or executory contract of a debtor.  This 

subsection provides as follows:

 (b)(1)  If there has been a default in an executory contract or 
unexpired lease of the debtor, the trustee may not assume such contract or 
lease unless, at the time of assumption of such contract or lease, the 
trustee – 

 (A) cures, or provides adequate assurance that the trustee 
will promptly cure, such default; 

 (B) compensates, or provides adequate assurance that the 
trustee will promptly compensate, a party other than the debtor to such 
contract or lease, for any actual pecuniary loss to such party resulting from 
such default; and 

 (C) provides adequate assurance of future performance 
under such contract or lease. 

11 U.S.C. § 365(b)(1). 

43. The meaning of "adequate assurance of future performance" depends on 

the facts and circumstances of each case, but should be given a "practical, pragmatic 

construction."  See e.g., EBG Midtown South Corp. v. McLaren/Hart Env. Engineering 

Corp. (In re Sanshoe Worldwide Corp.), 139 B.R. 585, 593 (S.D.N.Y. 1992); In re Prime 

Motor Inns Inc., 166 B.R. 993, 997 (Bankr. S.D. Fla. 1994) ("[a]though no single solution 
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will satisfy every case, the required assurance will fall considerably short of an absolute 

guarantee of performance"); Carlisle Homes, Inc. v. Azzari (In re Carlisle Homes, Inc.), 

103 B.R. 524, 538 (Bankr. D.N.J. 1988).

44. Among other things, adequate assurance may be provided by 

demonstrating the assignee's financial health and experience in managing the type of 

enterprise or property assigned.  See, e.g., In re Bygaph, Inc., 56 B.R. 596, 605-06 

(Bankr. S.D.N.Y. 1986) (reasoning that adequate assurance of future performance is 

present when prospective assignee of lease from debtor has financial resources and has 

expressed willingness to devote sufficient funding to business in order to give it strong 

likelihood of succeeding).

45. To the extent that any defaults exist under any executory contract or 

unexpired lease that is to be assumed and assigned in connection with the sale of the 

Blue Mountain Assets, the buyer will cure any such default prior to such assumption and 

assignment.  At the Sale Hearing, the Trustee will further adduce facts demonstrating the 

financial wherewithal of the CCW, its industry experience, and its willingness and ability 

to perform under the contracts to be assumed and assigned to it.

46. Therefore, the Sale Hearing will provide the Court and other interested 

parties ample opportunity to evaluate and, if necessary, challenge the ability of the CCW 

to provide adequate assurance of future performance under the contracts to be assumed.

Thus, the Court will have a sufficient basis to authorize the Trustee to reject or assume 

and assign contracts as will be set forth in an asset purchase agreement.

Case 11-38145    Doc 117    Filed 05/25/12    Entered 05/25/12 14:58:27    Desc Main
 Document      Page 14 of 15



{00145761.DOCX /  } 15

 WHEREFORE, the Trustee respectfully requests entry of an order (i) authorizing 

the sale of the Blue Mountain Assets free and clear of liens, claims, encumbrances and 

interests; (ii) authorizing assumption and assignment of executory contracts and 

unexpired leases in connection with the sale of the Blue Mountain Assets, (iii) and 

granting the Trustee such other and further relief as the Court deems just and proper. 

 Dated: May 25, 2012 

PARSONS KINGHORN HARRIS

A Professional Corporation

   /s/ Victor P. Copeland  
GEORGE B. HOFMANN

VICTOR P. COPELAND

Attorneys for the Trustee 
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